
Arbitration proceedings brought by
the mining company Kappes

Kassiday & Associates and Mr.
Daniel Kappes against the State of

Guatemala
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   Background to the arbitration proceedings

Suspension of the operating license, the
company was notified on December 1, 2015

June 2016, Raid due to illegal operations

Suspension of export license

Company files injunction citing lack of
protection and safety

In 2017 the company applies for an
operating license for the Santa Margarita
project
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May 2018: KCA files a notice of arbitration
against the State for $350 million

Friendly consultation process: A
confidentiality agreement is signed; “No
agreements are reached” 

November 2018: The company files a claim
with ICSID
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June 2019: The arbitration tribunal is
established: one member proposed by the
claimant, one by the State, and a third
member of mutual agreement

What is this mining company claiming? 

1. The investors have been denied the use
and enjoyment of their investment

2. Discriminatory treatment

3. Guatemala has failed to provide full
protection and security
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In March 2020, the Court ruled that the
objections were without merit and allowed
the proceedings to continue

June 11, 2020 – The Constitutional Court
rules on the injunction, confirming the
violation of the right to consultation, and
upholds the suspension of the mining license
until the consultation is carried out and it is
determined that there will be no adverse
effects on the communities

June 20, 2020 – The company files an
arbitration claim for $402-$450 million
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The arbitration tribunal rejected the
Resistance’s (La Resistencia) request to be
admitted as a non-contending third party in
order to submit an amicus brief (written
arguments) 

The State turns to the Resistance to
strengthen its defense
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Arguments in defense of the State and the
collaboration of the Resistance (La
Resistencia)

Recognition of the peaceful Resistance
movement (La Resistencia)

Recognition of the violation of the right
to consultation

Inclusion of witness statements from
members of the Resistance (La
Resistencia)
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Economic study on the true cost of the
project versus what the company is
claiming

The social unrest caused by the company
and the strategies used

Counterclaim by the State as
environmental redress for $2 million for
the environmental damage caused (based
on a study conducted) 
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  Other important points regarding the case

The lawsuit includes the Santa Maria
project, arguing that the company was
unable to conduct the Environmental
Impact Assesment (EIA) due to the
blockage of access to the project site,
and therefore did not obtain an operating
license
In March 2017, it submitted a request to
the Ministry of Energy and Mines (MEM)
to waive the requirement to conduct the
consultation for the Santa Maria project,
which was rejected

9



It will pay $499 million. The court dismissed
the investors' claim in its entirety.

[Statement from Procuradoría General de la
Nación (PGN), Guatemala’s Office of the
Solicitor General]
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Implications 

The State seeks support from the
Resistance (La Resistencia) 

Lack of empathy on the part of the
State’s attorney 

Reopening wounds that have not healed
due to State repression and oppression
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